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ASS'.rST.AiIT SEORETA.11.Y OF DEFENSE 

Washington 

:tr~ dear Mr. Lawton: 

There is inclosed herevith a draft and sectional analysis 
of prqposed legislation, "To provide for the withholding of 
certain patents that,might be detrimental to the national se­
curity, and for other purposes," and a copy or a proposed letter 
to the Congress recommending its enactment •. 

The proposed bill is a part of the Department of Defense 
Legislative Program for 1951 and is sim!i.lar to s. 2557 and 
H. R. 6.389 of the 8lst Congress, which vere recommended by the 
Department of Defense. The principal difference between this 
proposal and those bills is in the provision for compensating 

· the inventor whose invention is made the subject or a secrecy 
order. S. 2557 and Ho R. 6.389 merely provided for compensation 
"based upon use, if any, of the invention by the Governr.ient. 11 

The current proposal would enlarge the right by authorizing 
compensation 8£or damage accruing by reason of the order of 
secrecy" in addition to compensation for "use". The Bureau of 
the Budget indicated in connection with s. 2557 its approval 
of such a change. 

The Departments or State, Justice, and Commerce have an 
interest in this proposed legislation. 

Your advice is requested as to its relationship to the 
program of the President. , 

Inclosures 

Honorable Frederick J. Lawton 
Director 
Bureau of the Budget 

Sincerely yours, 

Marx Leva 
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JSSIS'l'AN1' SECRET.A.RY OF DEFENSI 
Washingt.on 

My clear Mr. Speaker1 

'!here is forwarded herewith a draft and aectiona.1 analysis ot 
proposed legislation, 11To provide tor the withholding ot certain 
patents that might be detrimental to the national •curity, and tor 
other purposes." 

ibis proposal is a part or the Department of Defense legis­
lative Program tor 1951, and it has been approwd by the Bureau 
ot the Budget. Th• Department ot Defen• recanmenda that it be 
enacted by the Congress. 

Purpoae or the legislations The proposed legislation is de-
11pd1 whe:re national security dictates: (a) to maintain certain 
inwntions in a eoret category and thenbJ' pawnt disclosures 
thenot1 (b) to provim tor ccmpenaation to inventors where patents 
are withheld; and (c) to providi8 penalt:fas tor violations of secrecy. 
Temporar,y wartime legialatian which now prewnts the disclosure ot 
in.wntions the wrongtul uee or which would be detrimental to the 
•c:mrit7 or the un1te·d States will terminate with the f'ormal con­
clusion of World War II. Upon expiration ot the temporary law 1 there 
would be virtually unrestricted acoesa to patented so:lent:lf'io am. 
tedmical ad-vancementa. It appears, therefore, to be vitally m­
portant to national security· to have su.ch pel'ID&n.Snt legislatim. 

l!gislati'99 Rltepnaa•s X.gialaticm e:tailar to this proposal 
was intraduaad :Sn the Slat Oongreea (S. 2557 and B. R. 6.389) upon 
the ~.cCllllllendation of the Depart.nt of Defense. The principal 
ditte.rena1 between .this bill and the one re COJ11111ended to the Slat 
Congress is in the enlargement of the right to apply for compensa­
tion in the new proposal to include not only- compensation for use 
ot the 1nwnt1on b7 the Gowrmnent, but a110 compensation tor any 
damage cau•d by raascn ot th• order ot secreey. 

Cost and Budget Data.a It ia impossible to determine the number 
of hiwntiona that mq be subjected to a secrecy order ill the :Interest 
ot national defense; hence, an accurate estimate ot the fiscal etf'ecta 
ot thi• lag~slation aamiot be mad8. 

. 
D!partment of Deanse Action .Aaenczs The Department of the Nav 
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baa been dlsignated as the repre sentatiw or the Dlpartaent or De­
fense for this legislation. 

In closures 

Hanorable Sam Rayburn 
Speaker of the House ot Bepnsentatiwa 
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A BILL 

·ro provide for the withholding of certain patents that might be 
detrimental to the national security, and for other purposes. 

1 Be it enacted by the Senate and House of•Representatives 

2 of the United States 0£ .limerica in Congress assembled, 1'hat 

3 whenever publication or disclosure by the grant of a patent 

4 on an invention in which the Goverru:1ent cas a property interest 

5 might, in the opinion of the head of the interested Gove.rrm1ent 

6 agenc~r, i-.e detrirr.ental to th-e national security, the Com-

7 miss:i.oner of Patents upon being so notified shall order that. 

S such invention be kept secret and shall withheld the {.Tant o:f a 

9 patent tl1ert~for under the conditicns set forth hereina.rter. 

10 Whenever the publication or disclosure of an ir1vention by 

11 the granting or a patent, within categories prescribed by the 

12 President and in which the Governn·ent does not have a property 

1.3 interest, Jilight, in the o~inion of the Conurissioner of Patents, 

l4 be detrimental to the naM onal security, he shall make the ep-

15 plication for patent in which such invention is disclosed evail-

16 able for inspection to the AtoDdc Energy Commission, the Secretary 

17 of Defense, and the chief' o!ficer of any other department or 

18 agency of the Government desj_gnated by the President e:s a defense 

19 agency· of the United Ststes; and each individual to whom the 

20 application j_s disclosed shall si[,'l'l a dated acknowledgment tl~ereof 
1 

.21 which acknorrledgment shall be entered in the fj_lc or the o.ppli-
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1 cation. Jf, iI~he opinion of the J.tor1fo T'!.!lel".eY 'OJmJia.r;ieon, 

2 the .::.ecretar~ of ~'Jefense, or the chief cfficer of such other 

~ department or ae-;ency so desicn6tec:!, the :.:mbliraticr1 or dicclcsure 

Li of such invention by the grantint:; of a ~·c:.tent therefor would be 

5 detrili1ent.sl to the natic.onal security, the iito1.1ic Energy Cor.i-

6 mission, the Secretary of Defense, or ouch other chief officer 

7 shall notify the Conar:issjcner of Ps.t.ent~ t.c that effect, and the 

8 Comrr.issioner of Ps.tents, upcn tein!. so riotlfied, shall order that 

9 such invention be kept secret and shall vii t.hhold the grant cf a 

10 patent therefor for such ?eriod or perjLo~ ES tr.e natieonal 

11 interest requires and upon proper sh0t~:.r.g by the heEtd of any de-

12 partnient or agency, who caused such secrecy order to be issued, 

13 that the examimitic.m of the application ?!light jeope:rcl:i.ze the 

11\' national interest, then the Cow.rr.issicner of Patents shall imr.e-

15 diately seal such application. The owm1r of a patent appliccitic•t• 

16 which has been placed under a secrecy order shall have a rj eht to 

17 appeal f'ror11 such order to such agency 2nc under such rules as may 

18 be prescribed by the President. iio invention shall be ordered kept 

19 secret and thP. Grant of a patent withheld for a peri~d of more 

20 than one year: .Provided, That the Cor.~issioner of Patents sball 

2J. renew any such order at the end thereof, or at the encl of any 

22 rene-l'!'al period, for additional periods of one year upon noti!'ica• 

23 tion by the head of the departwent c·r the cM.ef officer 0£ the 

24 agency who caused the order to be issued that an affirmative de-

25 terni natic.n has been made that. the .nEiticnal interest contjrmes 
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1 so to require, excepting, however, th&t any such order i~ 

2 effect, or issued, during a t'in:.e when the United States is 

3 at war, shall be and reu~in in effect for the duration of 

4 hostilities and a period of one year following cessation of 

5 hostilities unless sooner specifically rescinded. The Com-

6 missioner of Patents is authorized to rescind any order upon 

7 notification by the heads of all departreents and the chief 

8 officers of all agencies who caused the order to be issued 

9 that the publication or disclosure of the invention is no 

10 longer deemed to be detrimental to the national security. 

11 SEC. 2. The invention disclosed in an application for 

12 patent subject to an order made pursuant to section 1 hereof 

l3 may be held abandoned upon i t.s bein~ established before or by 

.J4 tbe Commissioner of Patents that in violation of said order 

15 said invention has been published or disclosed or that an 

16 application for a patent therefor has been filed in a foreign 

17 country by the inventor, his successors, assigns, or legal 

18 representatives, or anyone in privity with_hi.ni or them, without 

19 t~e consent or approval of the Commissioner of Patents, and 

20 any such abandonment shall be held to have occurred as of the 

21 ti.me of such violation: Provided, That in no case shall the 

22 consent or approval of the Commissioner of Patents be given 

23 without the concurrence of the heads of all departments and 

24 the chief officers of' all agencies who caused the order to be 

25 issued. Any such holding of abandonment shall constitute 
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e 
l forfeiture b;y the applicant, his successors, assigns, or 

2 legal representatives, or mvone in privity with him or them, 

:3 of all claims against the United States based upon such inven-

4 tion. 

s ~. J. Ar13' applicant, his successors, assigns, or legal 

6 representatives, whose patent is withheld as herein provided. 

7 ahall,.if the order of the Commissioner of' Patents above re-

8 !erred to shall haft been faithfu1J1' obeyed, have the right, 

9 during a period beginning at the date the applicant is notitied 

lO that, except for such order, his application is otherwiae in 

11 condition for allowance, or beginning at the effective date of 

l2 this .Act, whichever is later, and ending two 7ears after the 

JJ date a patent is issued on such application, to app~ for com­

l4 pensation tor the damage accruing b;y reason of the order of 

lS secreq and/or for the use, if UJ'3'i o:t the invention by the Govern-

16 ment, such right to compensation for use to begin from the date 

l? of the first use of the invention by the Government. b head 

18 of an;r department or agenc7who caused the order to be issued 

19 is authorized, if 8JV' such claim is presented within the periods 

20 above specified, to enter into an agreement with said applicant, 

21 hi.s succes1tors, usigns, or legal representatives, 1n f'1ll set-

22 tlement and compromise tor such damage and/or use,, if 81'Jl',, and 

23 my such settlement agreement entered into shall be final and 

24 conclusive for all purposes, notwithstanding 8111" other prov:Laion 

25 of law to the contrar;y. It full compromise ~ settlement of 
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1 any such claim cannot be effected, the head of c.my depart11:ent 

2 or agency who caused the order to be issued, may, in his 

3 discretion, administrative~ award and ')B.y to such applicant, 

4 his successors, assigns, or legal representatives, a sum not 

5 exceeding 75 per centum of the maximum sum, if aey, which in 

6 the opinion of the head of such departrr.ent or agency would consti­

? tute fair and just compensation for such damage and/or use, if 

8 any. Within two years after is'suance of the patent, any 

9 claimant who fails to secure an award satisfactory to him shall 

lO have the right to bring suit against the United States in the 

ll. Court of Claims for such amount which, when added to such award, 

l2 if any, shall constitute fair and just compensation for the 

l,:; damage am/or use, if ari..y, of the invention by the Government. 

l4 The owner of any ;Jatent issued upon an application that was 

15 subject to a secrecy order issued pursuant to section 1 hereof, 

l6 and who faithfully obeyed the order, who did not app4" for com-

17 pensation as above provided, shall have the right, within two 

lS years after the date of issuance of such patent, to bring suit 

19 in the Court of Claims for fair and just compensation for the 

20 damage accruing to him by reason of the order of secrecy and/or 

21 .use by the GoYerr.nieu·t; o.r. the patented invention, such right to 

22 coni,i:>enf>ation for use to begin at the first date of such use. 

23 In any suit under the previsions of this section, and in any 

24 negotiations concerning settlement and compromise of any'such 

25 claim, the United States may avail itself of any and all defenses 
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REF ID:A104605 -1 that may be pleaded by it in an action under title 28, United 

2 States Code, section 1498, as amended. No compensation under 

3 the Act shall be paid for use by the Goverrµnent of an inven-

4 tion made while the inventor thereof was em.ployed by the Govern-

5 ment. 

6 SEC. 4. Mo person shall file or cause or authorize to be 

7 filed in any foreign country an application for patent or for 

8 the registration of a utility model, industrial design, or model 

9 in respect of any- invention made in the United States prior to 

lO nj.nety days after filing in the United States an application 

11 covering such invention except when authorized in each case by 

12 a license obtained from the Commissioner of Patents under such 

l3 rules and regulations as he shall prescribe: Provided, That no 

l4 such license shall be granted with respect to any invention 

15 which is the subject matter of a subsisting order issued by the 

1.6 Commissioner of Patents pursuant to section 1 hereof without 

17 the concurrence of the heads of all departments or the chief 

18 officers of all agencies who caused the order to be issued. Such 

19 license may be granted retroactively in case of inadvertence 

20 except in the case of inventions falling within the categories 

21 of invention prescribed under section 1 hereof. 

22 'Ille term •application' when used in this Act includes ap-

23 plications, and any modifications, amendments, or supplements 

24 thereto, or divisions thereof. 

25 SEC. 5. No~Nithstanding the provisions of sections 4886 
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1 and 4SfY7 of the .H.evised .3tatutes (35 u.s.c. secs. 31 and 32), 

2 any person, and the successors, assigns, or legal representa-

3 tives of any such person, shall be debarred from receiving a 

4 United States patent for an invention if such person, or such 

5 successors,·assigns, or legal representative shall, without 

6 procuring the authortzation prescribed in section 4 hereof, have 

7 made, or consented to or assisted another's making, ap9lication 

8 in a forei&n country for a patent or for the registration or a 

9 utility model, industrial design, or model in respect of such 

10 invention where authorization for such application is required 

11 by the provisions of section 4 hereof, and any such United States 

12 patent actual:4" issued to any such person, his successors, assigns, 

13 or legal representatives so debarred or becoming debarred shall 

:v~ be invalid. 

15 SEC. 6. Whoever 1 during the period or periods of tL11e an 

l6 invention has been ordered to be kept secret and the grant of a 

17 patant thereon lf'ithheld pursua.nt to section 1 hereof, shall, with 

18 knavledge of such order and without due authorization, willfull,y 

19 publish or disclose or authorize or cause to be published or 

20 disclosed such invention, or a~" matei·ial inforJDation with respect 

21 thereto, or whoever, in violatilln or the provisions of section 4 

22 hereof, shall file or cause or authorize to be filed in any 

23 foreign country an application for patent or tor the registration 

24 of a ut.i.lity model, industrial design, or model in respect of any 

25 invention r.iade in the United States, shall, upon conviction, be 
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REF ID :A1046~ -l fined not more than ::;10,000 or .imprisoned for not more than 

2 two years, or both. 

3 SEC. ?. '.i.'he prohibitions and penalties of this Act shall 

4 not apply to any officer or agent of the United States actine 

5 within the scope of his authority, nor to arcy" person acting 

6 upon the written instructions of, or in reliance on the written 

7 permission or advice of, al'\Y such officer or agent. 

8 SEC. s. The Atomic Energy Commission, the Secretary of 

9 Defense, the chief officer of any other department or agenc.r of 

10 the Govermnent designated by the President as a defense aeency 

11 of the United States, and the Commissioner of Patents, may 

J2 separate~ issue such rules and ~egulations as may be necessary 

l,3 and proper to enable the respective department or agency to 

11. carry out the provisions of this Act, and in addition are au-

15 thorized, under such rules and regulations as each may prescribe, 

16 to delegate and provide for the redelegationwithin their re-

17 spective departments or agencies of any power or auth:ori.ty con-

18 ferred by this Act to such responsible of~icers, boards, agents, 

19 or persons as each may designate or appoint. 

20 SEC. 9. If any provision of this Act or of any section hereof 

21 or the application of such provision to any person or circumstance 

22 shall be held invalid, the remainder of the Act and of such section 

23 and application of such provision to persons or ciz'cwns·liances 

24 other than those as to which it is held invalid shall not be 

25 affected thereby. 
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SIOO. 10. The Acts of Congress approved October 6,, 1917,, 

ch. 95,, 40 Stat. 394J Juq 1,, 1940, ch. 501, 54 Stat. 7lOJ 

August 21,, 1941,, ch. 393, 55 Stat. 657; and June 16, 1942,, 

ch. 415,, 56 stat. 370 (Um.ted·States Code, title 35,, seQtions 

42 and 42& to 42t) are repealed, but such repeal shall not 

affect BlV' rights or liabilities existing on the date of this 

.Act. Ar:I¥ order ot aecrec;y heretofore issued under said repealed 

.Acta, and subsisting on the date of the approval of this Act, 

shall be considered as an order issU:ed pursuant to this A.ct and 

shall continue in torce and effect for a period of one ;year from 

the effective date o:t this A.ct unless sooner rescinded as pro-

T:l.ded herein. Al13' claim arising under said repealed Jets and 

unsettled as of the effective date of this Act, the P:t"Oviaiona 

of' a:qy other Jct or Acta to the contrary notwithstanding,, may be 

presented and determined pursuant to the provisions of section 3 

hereof. 

mm. ll. .Nothing in this Act shall be construed to alter, 

amend, revoke, repeal, or otherwise affect the provisions of the 

Atomic Bnerg A.ct ~ 1946 (60 Stat. ?53)1 as amended. 
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SICTmNAL .ANAL!SJJ 

l!at1ml 1 provides that the Commiaaioner ot Patents ll&J' order 
tha\ •rtain _inwntiona within categories prescribed b7 the Presi­
dent be bpt •aret, agarclleaa of whether the Gow:mment haa 
propen7 h:tenst there:ln, wh•newr publication or diaclo8Ul'9 there­
of aipt be &ttriaental to the national Hourit7~ 'lh8 Atcmio ED.erg 
CGmll1u1an, the SICNtar,y ot Defense, and audl other chief officers 
ot other diepartmenta or agencies when designated by the President, 
ll&J 1111t1a"M action for ae ere ey when the Gownunent has a property 
interest, or mq fnapeot applications tor patents on inwnt:lona in 
which the Goftrment baa no property interest when referred °b1' the 
Cam1••1oner ot Patent.a and d8tel'lline whether aecraey 1s·namsa&r7. 

· 1'he period ot 1ecre07 would be one 19ar or tor the duratiOD ot 
ho•tilit:lea and tor one 19ar following cessation ot hoatilit:Jaa du:r-
1nc a time the United State• :la at wa-,, but' the one 

1

19ar period mq 
be re•wed b:r tbll Coamiaaiomr or Patenta, or the aecreq olaaaif'ioa• 
ticn oanmlled upon not:lf'iaation that aecreey 1• no longer moas­
sary. '.l'he Prea14ent would prescribe regulation• tor appeal ot aeont 
order •. 

&!Gt.ion 2 p:rovi&ls that publication, disclosure, or filing an 
epplioa.tlcm tor patent in a toNign count1"1 after an application tor 
patent ha1 been subjected to a secrecy order and without consent or 
the Camnia1icm•r may constitute abandonment of the invention at the 
time of such violation. Sudl abandonmnt shall alao constitute for­
feiture ot all claims against the United States bued upon such 
inwntion. 

Se ct!on l prOYidea tor ccmpenaation for damages acoru.1ng b7 
reason of the •ency order or tor gowmment use and prescribes a 
two 1911r atatute ot limitation. Authorizes head ot an7 department 
who caused aecrec7 order to be iaaued to make full settlement tor 
such damap or uae, or aet~lement in an audit not exceeding 75% of 
the m&Jd.mum BUiis whieh such department head cana:idera a fair and juat 
compensation. OWner may, in absence of satisfactory award, bring 
suit in Court ot Claims, 1n which aa• United States may ava.11 itself' 
or all def'8naeis provided in 28 U .s.c. 1498, as amended. No compen­
sation shall b9 paid for gowrmnent use or an inwntion made by an 
:1nwntor emplo19d by the Gowrnment. 

§ection 4 provides that no person shall tile an application in 
a foreign country tor a patent or for the registration o:f a utility 

. modal, or industrial design, prior to ninet7 da7s after filing in the 
United States unless authorized in each case b7 a licenae issued b7 
the CCllllll11ssioner ot Patents. 

§potion ' provides that failure to abide by requirement or sec-
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tion 4 shall serve to debar persons from receiving Unj.ted States 
patent. 

Section 6 provides penalties for violation for williUl publica­
tion or disclosll19 of any material informat:ion on 111&.tter co-vered 
by se ore ey order. 

Section 7 exaepts o£ficsrs or agenta of the United States, when 
acting within the scope of· their authority, from prohibitions s.nd 
penalt:las· prescribed, and s:lmilarly exempts persons acting upon 
their written instruction or in reliancs on their written permission 
or advice. 

Section 8 authorizes issuance ot separate regulations to enable 
the respecti-ve departments or agencies to carry out the provisions 
of the bill. 

Section 9 provides for continua.nee of the Act should any part 
thereof be held ~.nvalido 

• Section 10 repeals preseI!t laws but saves secrecy orders isaued 
prior to enactment and claims unsettled under Act amended. 

aection 11 provides that Atanic En.erg Act of 1946, as amended, 
will not be af"fected by these provisions,_ 
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